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CURRENT TOPICS 
1 

Legal Aid: Notes for Guidance of Committees 

THE notes by the Council of The Law Society for the 
guidance of area and local committees under the Legal Aid 
and Advice Act, 1949, are continued in the October issue of 
the Law Society's Gazette. They state that it is not reasonable 
to grant a certificate in respect of a non-contentious probate 
or letters of administration, save in exceptional circumstances, 
such as when it is necessary to enable an executor or 
administrator to sue, and the assets are so small that other- 
wise a beneficiary would suffer hardship. With regard to 
emergency certificates, these, the notes say, should be granted 
only in exceptional and urgent cases unless applications are 
accompanied by an application form for a civil aid certificate 
duly completed with supporting documents. Where such an 
application is made through a solicitor, the solicitor should 
be asked to certify that to the best of his information and 
belief there is a reasonable ground for proceeding, defending, 
or being a party, as the case may be. If the solicitor is aware 
of any fact which would prevent the applicant from satisfying 
the National Assistance Board that he is within the financial 
limits fixed by the Act, it is his duty not to submit the 
application, but he is not bound to satisfy himself that no 
such fact exists. An application for an emergency certificate 
should be refused where it is made to continue existing 
proceedings, and no good reason is shown why an, application 
was not made earlier in the proceedings in the normal way. 
Finally, the Council state that discretion statements in 
matrimonial causes should, in straightforward cases, be settled 
by the conducting solicitor and not by counsel, and that 
there is a serious risk that the taxing officer may disallow 
fees on the ground that instructions to counsel were 
unjustified. 

Legal Aid in Criminal Cases 

In the Court of Criminal Appeal, on 2nd October (The 
Times, 3rd October), the Lorp CHIEF JUSTICE said that in 
a case such as that which the court was considering, in which 
the man had made full confession so that there was no 
possibility of a defence, if legal aid were granted it meant 
that the county would have to bear the expense not only of 
counsel but of a solicitor also. It so often happened that 
there was nothing which counsel could say. If it were a 
mere question of bringing forward circumstances in mitigation, 
most of those concerned in the administration of the criminal 
law would, he thought, agree that they would come better 
from the accused man himself, and he could usually be got 
to talk if he was treated patiently and sympathetically. In 
the case before the court all that counsel for the defence could 
do was to read a statement to the court which the prisoner 
had prepared. There were scores of cases every year in which 
legal aid was granted where there was no reason that it should 
be done. The object of the Poor Prisoners’ Defence Act was 
to assist prisoners in putting their defence forward, and there 
might be cases in which counsel could bring before the court 
matters in mitigation. But in the case of an experienced 
practitioner, if he might so describe the present applicant, 
there was no object in granting legal aid. 
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The Purchase of New Cars 


IN an article entitled “Sale of New Cars—IlIl,” at 
94 SoL. J. 785, we recorded the introduction of measures by 
the British Motor Trade Association designed to induce the 
motor dealers to deliver new cars to purchasers in accordance 
with need, which was to be measured by the importance of 
the applicant’s work from the standpoint of the community 
in general and the condition of his “ existing transport.” 
Dealers were to be required to obtain this information from 
applicants awaiting delivery of new cars. It would be 
interesting to know whether this scheme is being enforced 
so far as personal experience goes we can only say that we 
are still, twelve months later, hoping the dealer will ask to 
see the condition of our “ existing transport’! Meanwhile, 
it is pleasant to note that at last the association has ventured 
to try to deal with the practice of an “ under-the-counter ” 
payment to a dealer to secure priority in delivery. On 
2nd October HARMAN, J., was asked by the association and 
the Ford Motor Co., Ltd., to restrain a Mr. A. H. Richards 
from offering to pay to any motor-dealer or distributor, being 
a member of the British Motor Trade Association, for the 
purpose of obtaining a new motor car, a sum in excess of 
list price. Mr. Richards had offered two dealers £200 above 
list price. Counsel pointed out that there was a contract 
between the association and all its dealer members not to 
sell at more than list price. Mr. Richards had been trying 
to induce them to break these contracts. The present action 
would show what happened when this was done and it came 
to the knowledge of the British Motor Trade Association. 
On Mr. Richards giving an undertaking in the terms in the 
notice of motion, the motion was treated as the trial of the 
action, Mr. Richards paying the costs. 


The Law Society and the Society of Public 
Teachers of Law 

THE thirty-seventh annual general meeting of the Society 
of Public Teachers of Law was held at Cambridge University 
on 27th, 28th and 29th September. The outgoing President, 
Professor E. C. S. WADE, said that The Law Society had given 
valuable aid in the development of law faculties in most 
universities. Now that the newer law schools were firmly 
established it was important that they should be left to 
develop on their own lines free from outside pressure, whether 
it came from the State or from the profession. The final 
vocational phase was the business of the professional bodies 
who could more effectively teach how the law should operate 
in practice than could academic lawyers. The higher age at 
which the study of law began, owing to the calls of national 
service, was one reason for re-examining the methods of 
teaching in universities. It might be that too much time was 
devoted to the formal lecture at the expense of class or 
individual tuition. After referring to recent changes in the 
syllabus of the Cambridge Law School, which now provided 
better facilities for the progressive study of the main topics 
of public and private law, Professor Wade said that in his 
view it was inexpedient to suggest that teaching in adminis- 
trative law should be entrusted only to those who were 
qualified as barristers or solicitors. He doubted whether a 
professional qualification by itself was sufficient for teaching 
that subject. He mentioned sympathetically the work of 
the Training Division of the Treasury in bringing together 
civil servants to hear from lawyers their approach to 
administrative adjudication. Law could not be taught’in a 
vacuum and there was need nowadays for a functional 
approach. Actual experience of the working of one or more 
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of the public services was desirable, but that was more 
difficult for the academic lawyer to acquire than was 
experience of private practice in chambers or in a solicitor’s 
office. 
The Court of Criminal Appeal 

Ar the same meeting a paper was read by Professor 
D. R. SEABORNE Davies (Dean of the Faculty of Laws of the 
University of Liverpool) on “‘ The First Forty Years of the 
Court of Criminal Appeal.’’ He said the court had quite 
belied the fear, which had so long delayed its establishment, 
that it would undermine the care taken by the trial judges 
and juries. It had most powerfully contributed to securing 
fair trial in four directions. First, it had improved procedure 
before trial by the proscription of many unfair practices 
attending identification, by adding judicial sanctions to the 
administrative directions contained in the 1912 Judges’ Rules 
relating to the treatment and interrogation of persons under 
arrest, and by continued insistence on the early trial of 
outstanding charges against a prisoner so that he should have 
a clean sheet when he came out of prison. Second, its 
judgments over the forty years had improved procedure at trial 
in a dozen ways. Its third major contribution was in the clari- 
fication of the rules of evidence, particularly in the matter of 
the admissibility of evidence against the prisoner who gave 
evidence on his own behalf under the new system introduced 
in 1898, and the corroboration of the evidence of accomplices, 
of the victims of sexual offences and of children allowed to give 
evidence unsworn under the reforms of 1908. Fourthly, its 
long series of decisions on review of sentence had affected most 
powerfully sentencing policy throughout the country. It 
showed liberality and reasonableness in the protection of the 
public interest and of the convicted. 


Mr. Ronnie White 


ONCE again a solicitor has won a victory in sport 
Mr. Ronnie Wuire, of Birkdale, won the Brabazon Trophy 
last month for the second year in succession, and is now 
acknowledged to be Britain’s greatest amateur golfer. His 
score of 293 (77, 69, 73 and 74) came first by four shots. 
Facing a strong gale at the first tee, he went round in 77. 
This was accomplished after a morning’s hard work in the 
office. On the followihg morning he went round in 69, and 
Mr. White is a solicitor 
first and a week-end golfer next, so that he may well look 
forward to great achievement in the first role. Being able 
to keep one’s eye on the ball and to direct it to the target 
We tender him 


then drove off in his car to court. 


is a gift of supreme value in our profession. 
our heartiest congratulations. 


Companies Registration 

THE 500,000th company registration in England and Wales 
since the coming into force of the Companies Act, 1862, was 
effected on 3rd October at Bush House, when the 500,000th 
certificate of registration was handed by the Registrar of 
Companies, Mr. J. D. Topp, to the firm of H. Rock (Hull), 
Ltd., a firm of consulting engineers and assessors incorporated 
with a nominal capital of £1,000. The Board of Trade notice 
announcing this states that the first quarter of a million 
registrations took sixty-eight years—until 1930—to achieve ; 
the second quarter of a million has now been reached only 
twenty-one years later. The increase in registrations was 


due in the main to the large number of firms taking advantage 
of the new provisions of the Companies Act, 1907, which for 
the first time permitted the formation of private companies. 
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ACCIDENTS IN PARKS AND SWIMMING BATHS 


THE provision of public parks and swimming baths by local 
authorities for the enjoyment of the public has become a 
very common feature in the life of to-day and it is interesting 
to consider the remedies of persons who sustain personal 
injuries arising out of the particular character of these places. 

One of the common features of a public park or pleasure 
ground is the provision of playground equipment, and it will 
be found that a number of authorities on this aspect of the 
law of negligence concern children. 

The liability of the owner of any premises towards visitors 
to those premises varies according to the category of the 
visitor, who may be a trespasser, a licensee or an invitee. 
If he is a trespasser the owner will only be liable for injuries 
which are intentionally inflicted. 

The question of trespassers will not usually arise in the 
case of visitors to public parks, but sometimes this defence 
has been raised against an adult or older child who has been 
injured whilst using some apparatus, or being in a part of 
the park, intended for the use of small children. 

The status of visitors to public parks and similar places 
has been considered in a number of cases and it would appear 
that there is a decided balance of authority for the view that 
such a visitor is a mere licensee, in which case the only right 
that he possesses is a right to be warned of a latent danger 
which the owner knows to exist. This is a lighter duty than 
the one owed to invitees, namely a duty to keep the premises 
in a reasonably safe condition. 

The suggestion that the visitor to a public park has greater 
rights than those enjoyed by a licensee was made by 
Maugham, L.J., in Purkis v. Walthamstow Borough Council 
(1934), 151 L.T. 30, on the ground that as the public had a 
legal right to go there the local authority had a duty greater 
than what he described as “that arising from the cold 
neutrality of a landowner who allows persons to visit his 
property.” 

The facts in Purkis v. Walthamstow Borough Council were 
that the plaintiff, a boy of twelve, was injured by a fall from 
a swing set up in a children’s recreation ground. The swing 
was in good order and an attendant was provided by the 
defendant council to look after the apparatus and see that 
the children used it properly. The fall was due to the boy 
becoming sick. The Court of Appeal held that the evidence 
did not establish any breach of duty or want of reasonable 
care on the part of the defendants. 

It follows, therefore, that the remarks of Maugham, L.J., 
previously quoted are obiter dicta. 

A local authority was similarly relieved of liability in the 
Scottish case of Hastie v. Edinburgh Magistrates [1907] 
S.C. 1102, where a boy fell into a lake, which had been 
constructed as part of the scenic amenities of a public park, 
and was drowned. 

The views of Maugham, L.J., were followed by Greaves-Lord, 
J., in Ellis v. Fulham Borough Council (1937| 3 All E.R. 454, 
who held that a ratepayer’s child paddling in a pond provided 
for children in a public park was an invitee, but this view 
received little support from the Court of Appeal, who, however, 
held on the facts of that case that the defendants were liable 
whether the child was a licensee or an invitee. 

In the previous decision of the House of Lords in Addie (R.) 
and Sons (Collieries) v. Dumbuck {1929} A.C. 358, Lord 
Hailsham, C., laid down that in considering cases of this 
kind there were only the three categories already mentioned 
and that there was no foundation for the suggestion that any 
fourth category existed. 


This view was followed by the Court of Appeal in Coates v. 
Rawtenstall Borough Council [1937)3 All E.R. 602, and in Sutton 
v. Bootle Corporation [1947] 1 All E.R. 92. 

It may be accepted, therefore, that the duty owed to a 
visitor to a public park is that owed to a licensee, which was 
defined by Lord Hailsham in Addie (R.) and Sons v. Dumbuck 
thus: ‘‘The occupier has no duty to ensure that the 
premises are safe, but he is bound not to create a trap or to 
allow a concealed danger to exist upon the premises which 
is not apparent to the visitor but which is known—or ought 
to be known—to the occupier.”’ 

In using the words “ or ought to be known ”’ Lord Hailsham 
was, in effect, stating the rule as between invitor and invitee 
and not as between licensor and licensee. <A_ licensor, 
according to a long line of authorities, is only responsible for 
danger which he knows to exist, and this passage from his 
judgment is, as was stated by Greer, L.J., in Ellis v. Fulham 
Borough Council, to be read as if these words were eliminated. 

What, therefore, amounts to a concealed danger in this 
particular class of case? As already mentioned, a number 
of accidents in public parks have arisen in connection with 
playground equipment or from the presence of artificial 
water, and as very often these are provided for children the 
question of supervision arises. 

In Ellis v. Fulham Borough Council the defendant council 
maintained a public paddling pool for children. A quantity 
of sand, which had been placed at one side of the pool, had 
silted or been pushed under the water. Near the pool was 
a notice which read: ‘‘ Owing to the risk of cut feet, persons 
must not take into the paddling pool any bottles, tins or other 
sharp materials.’”’ The council’s representative was in the 
habit of regularly raking out the pond for the purpose of 
making it safe for children, but on one occasion he failed to 
remove a piece of broken glass. Almost immediately after 
the raking by the attendant the plaintiff stepped into the pond 
and cut his foot on the broken glass. The Court of Appeal 
held that the defendants were aware of the danger of glass 
and other materials being thrown into the pool and had 
failed to take reasonable precautions to guard against this 
danger, and consequently were liable in damages to the 
plaintiff. Greer, L.J., referred to the notice board and the 
action of the attendant in raking the pond as evidence of the 
awareness of the defendants of the danger, and said: “ It 
does not seem to me to matter that the council officials did 
not know that the actual piece of glass was there; the 
question is did not the council know that there was a danger 
to children that it ought to provide against ? Having made 
a wholly inadequate provision for the removal of the dangerous 
object at the place where the plaintiff stepped, it seems to 
me that it is liable to the plaintiff upon that ground.”’ 

In Coates v. Rawtenstall Borough Council the defendant 
council maintained a children’s recreation ground upon which 
was a chute or children’s slide. Near the slide and other 
apparatus were a number of chains which were used to 
prevent the use of the various apparatus on Sundays. They 
were usually padlocked to a pole and on Sunday were fastened 
by the attendant round the chute. On one occasion the 
council’s attendant, whose duty it was to see to the equipment, 
failed to secure a chain to the pole, with the result that 
some children removed the chain and fixed it across the 
chute. The infant plaintiff, aged three, and a boy aged 
fourteen, while sliding on the chute, collided with the chain, 
and the plaintiff was seriously injured. There was evidence 
that the attendant was aware of the danger of mischievous 
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children playing with the chains and perhaps placing one of 
them round the chute, and that he failed to make the chain 
secure. Any negligence on the part of the boy accompanying 
the infant plaintiff was negatived. On these grounds the 
Court of Appeal affirmed a decision that the defendants had 
failed to fulfil their duty to the infant plaintiff, who was a 
licensee. Quoting the words of his judgment in Ellis v. 
Fulham Borough Council previously mentioned here, Greer, 
L.J., says: “‘I think that that applies to the present case. 
There was a danger which was known to the attendant 
and no steps had been taken by him to remove the dangerous 
articles nor was there any notice or warning that the chain 
was not to be used for the purpose of being put round the 
chute.” 

As the recreation ground was provided for children of 
school age it was argued by the defendants that while the 
boy of fourteen was a licensee, the infant plaintiff was a 
trespasser. 

The law with regard to infants as trespassers or licensees 
is clearly stated in Latham v. Johnson (R.) & Nephew, Ltd. 
(1913) 1 K.B. 398, where it is laid down that the owner of 
land is under no greater liability towards children than 
towards adults. If the child is too young to understand 
danger the licence will only extend to him if accompanied 
by an adult. The fact that the plaintiff was accompanied 
by the fourteen-year-old boy, whom the judge found to be a 
suitable guardian, made the plaintiff a licensee. 

In Sutton v. Bootle Corporation |1947| 1 All E.R. 42, the 
plaintiff, a girl of nine, caught her finger between two metal 
parts of a device which was installed to prevent a swing in 
a public park from swinging too high in the air. Stable, J., 
found as a fact that the swing was defective and dangerous 
but that the defendant corporation were not aware of this ; 
that the defect could have been easily remedied and that 
there was no contributory negligence on the part of the 
plaintiff. He awarded the plaintiff damages on the ground 
that it was the duty of a corporation which provided imple- 
ments in a public park to ensure that such implements were 
safe so far as skill and care could make them. 

The Court of Appeal reversed this decision, as placing a 
standard of duty on the part of the defendants which was 
even higher than that due to an invitee, and held that as the 
plaintiff was merely a licensee the only duty to her was to 
warn her of any known danger, a duty which the corporation 
had discharged. 

The decision in favour of the defendants appears to be 
that the construction and nature of the swing were such 
that it would be unreasonable to impute knowledge of its 
defects to the defendants. Vaisey, J., pointed out that a 
swing must always be a source of danger to children who 
incautiously get in its way while it is in motion, but that is 
an apparent or obvious danger against which no special 
warning would be necessary or appropriate. 

The case was distinguished from the decision of the House 
of Lords in the Scottish case of Glasgow Corporation v. 
Taylor |1922| 1 A.C. 44; 91 L.J. P.C. 49, where a child, 
aged seven, died from eating the berries of a poisonous shrub 
in a public park kept by the Glasgow Corporation. The 
allegations of the plaintiff were that these berries were a 
temptation to children, that the corporation knew that they 
were poisonous and had failed to take any precautions to 
warn children or to prevent them from picking the berries. 
It was held that these averments disclosed a cause of action. 

The principle of Ellis v. Fulham Borough Council and 
Coates v. Rawtenstall Borough Council was applied by His 
Honour Judge Bensley Wells in the Southwark County Court 
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in the case of Fern v. London County Council (1938), reported 
in Law Journal County Court Reports. In this case the 
plaintiff was injured by the fall of the withered branch of a 
tree on Wandsworth Common, which was maintained by the 
defendants as a public recreation ground. The evidence 
was that the defendants employed a staff of two pruners 
to look after the trees and maintain them in a safe condition 
but that this particular tree, under which were a number of 
seats, had not been inspected for a considerable time ; 
otherwise the dangerous condition of the branch would have 
been discovered. It was admitted that members of the 
public would be exposed to danger if any tree in the park 
under which seats were placed was permitted to contain a 
dead or rotten branch of the size of the branch in question. 
His Honour, in applying the reasoning of Greer, L.J., in 
Ellis v. Fulham Borough Council, held that the plaintiff, 
who was a licensee, was entitled to succeed. He said that 
the defendants did not know of the existence of the dangerous 
branch any more than the Fulham Borough Council knew 
of the presence of the piece of glass in the pool, but they 
did know that members of the public using the seats provided 
for them under this tree might be exposed to danger if the 
tree were not properly attended to, and if dead branches 
were not removed. That danger, which the defendants 
recognised, could, in his opinion, have been removed by the 
defendants as readily as could the danger which was recognised 
to exist in the Fulham case, if adequate precautions had been 
taken. 

The extent of supervision which a local authority should 
exercise in pleasure grounds and similar places, particularly 
those frequented by children, does not appear to have been 
laid down by any decided case. Scrutton, L.J., in Purkis v. 
Walthamstow Borough Council expressed the opinion that an 
authority which had provided unobjectionable structures or 
implements for play was under no duty to supervise their 
employment, still less to ascertain that each child using them 
was physically fit to stand a swinging or revolving motion. 
He was aware that many authorities did not attempt to 
supervise the proper swings they provided and he was not 
aware of any rule or principle that required them to do so. 
Maugham, L.J., speaking of supervision, said: “If you mean 
that there ought to be some attendant at a public park or 
at a recreation ground such as this one, I am not at all sure 
that I should deny it, but if you mean by supervision an 
obligation to provide direct supervision for every appliance 
for amusing or thrilling children I should strongly deny it.”’ 

It would appear that a duty of supervision only arises 
when there is present a danger of the existence of which it is 
the duty of the authority to give warning. 

It is, however, arguable that a duty of supervision may 
exist where the relationship is that of invitor and invitee, 
even though such supervision would not have prevented an 
accident, but oniy minimised its consequences. An example 
of this is to found in the rather brief report of the case of 
Clarke v. Bethnal Green Borough Council {1939) 2 All E.R. 54. 

The judgment of Oliver, J., is confined to the question of 
whether a local authority providing a public swimming bath 
is a public authority within the meaning of the Public 
Authorities Protection Act, 1893, so as to entitle the successful 
authority to costs as between solicitor and client. The facts 
of the case are stated in the preamble to the judgment of 
Oliver, J. The action was for damages for personal injuries 
arising out of the alleged negligence of the defendants in not 
properly supervising the behaviour of children using a 
swimming bath provided by them. The infant plaintiff was 
standing on the diving board at the deep end of the swimming 
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bath, preparing to dive, when another child, underneath the 
springboard, hung on to the board and then let it go so that 
the plaintiff was thrown against the edge of the bath and 
suffered injuries. The report then goes on to read: ‘“‘ His 
lordship gave judgment for the defendants on the ground 
that, although it was a case in which there should have been 
supervision, the defendants had fulfilled their duty in providing 
one attendant, and there was no negligence on the part of 
the attendant, as she was standing in a position from which 
she had a general view of the bath and she was not bound to 
see a performance which affected two children out of fifty.”’ 
From this it appears that Oliver, J., accepted the principle 
that the defendants were under a duty to exercise 
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supervision, although there does not appear to have been any 
particular danger in the swimming bath. It must be 
remembered, however, that a person attending a_ public 
swimming bath has probably made a payment, and the local 
authority has an interest in his presence, in which case the 
visitor will not be a mere licensee but an invitee ; and the 
duty of the local authority will be to make the place as safe 
for him as reasonable skill and care can make it. Perhaps 
the provision of a suitable number of attendants in a crowded 
swimming pool is a reasonable essential in the performance 
of that duty, although, as would appear to have been the case 
in Clarke v. Bethnal Green Borough Council, the presence of 
an attendant will not necessarily avert an accident. 


IX—DOCUMENTS PRIVILEGED FROM PRODUCTION 


‘As, by reason of the complexity and difficulty of our law, 
litigation can only be properly conducted by professional men, 
it is absolutely necessary that a man, in order to prosecute 
his rights or to defend himself from an improper claim, should 
have recourse to the assistance of professional lawyers, and 
it being so absolutely necessary, it is equally necessary, to use 
a vulgar phrase, that he should be able to make a clean 
breast of it to the gentleman whom he consults.’ In those 
words Sir George Jessel, M.R., in Anderson v. Bank of British 
Columbia (1876), 2 Ch. D. 644, expounded the object and 
meaning of legal professional privilege. It is the most common 
instance of what, in relation to the subject of discovery, is 
perhaps a negative topic—the shield with which a party 
against whom an order for discovery or inspection has been 
made (or a witness at a trial, for that matter) may defend 
himself from too comprehensive a disclosure of his case, or 
from violating some principle of public policy, Such as the 
security attaching to State documents or to communications 
between husband and wife. To some applicants discovery 
will be denied altogether by the court, as those suing for 
penalties, including, e.g., forfeiture of a lease (Mexborough v. 
Whitwood {1897} 2 Q.B. 111); in all cases there are likely 
to be some particular documents which are privileged from 
production. 

Privileged from production, but not privileged from all 
discovery. All relevant documents must be faithfully declared 
if they are or have been in the possession, custody or power 
of the party or his agents. Those for which privilege is claimed 
must be specified (Ord. 31, r. 13) but may be described by 
categories in a separate schedule to the affidavit. The body 
of the affidavit should state concisely the grounds on which 
privilege is claimed, and the statement should be closely 
adapted to the circumstances of the case. Chitty suggests 
no fewer than seven alternative or cumulative paragraphs 
covering legal professional privilege alone (King’s Bench 
Forms, 17th ed., pp. 308 to 311). The settling of an affidavit 
of documents should not be perfunctorily undertaken. 

As in the case of the general sufficiency of an affidavit of 
documents, the first decision whether or not a particular 
document is privileged is in the hands of the deponent and 
his advisers. The court has power to inspect any documents 
as to which a question is raised (r. 19A (2)), but there is no 
compulsion on it to do so. ‘‘ The question whether the court 
should inspect the documents is one which is a matter for 
the discretion of the court, and primarily for the judge of 
first instance’ (Jenkins, L.J., in Westminster Airways, Ltd. 
v. Kuwait Oil Co., Ltd. [1951] 1 K.B. 134). If a deponent 
on oath claims privilege in an approved form, the court may 


(and, indeed, ought to) regard that as sufficient unless there is 
some reason to cast doubt upon it (cf. Singleton, L.J., doc. c7t.). 
Let us see if we can describe shortly the scope of legal 
professional privilege. In the first place it is not confined to 
communications directly made or received by a legal adviser. 
Conversely, not every communication made by a _ party's 
solicitor falls within it. One important fact for the practitionet 
to remember is that the privilege is the client’s, not the 
solicitor’s, so that only the client can waive it (Procter v. 
Smiles (1886), 55 L.J.Q.B. 527). 

The privilege exists in two forms. 
is for all communications between a party and his solicitor 
or counsel, in his character as adviser, for the purpose of 
obtaining legal advice or otherwise in a confidential professional 
capacity. In Minet v. Morgan (1873), L.R. 8 Ch. 361, it was 
held that such communications were privileged even though 
made before any litigation was contemplated. And a third 
person may act as agent or representative of either client or 
solicitor in such a way that he is merely a channel of com- 
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munication between them without the privilege being 
diminished in any way. 
However, when the third party figures, not as a mere 


go-between in the communication but as the maker or 
independent recipient of it, the protection is narrower, and 
is effective only if at the time the document was prepared 
litigation was pending or at least anticipated and if it was 
prepared with a view to such litigation in order to assist the 
party’s legal advisers in the conduct of the proceedings. The 
affidavit must aver, in claiming privilege, that both qualifi- 
cations, temporal and functional, are satisfied. The principle 
of this qualified extension of the primary privilege discussed 
in the last paragraph is graphically put by James, L.J., in 
Anderson's case, supra: “ As you have no right to see your 
adversary’s brief, you have no right to see that which comes 
into existence merely as the materials for the brief.’ (There 
is, of course, a separate head of privilege under which a 
document relating solely to the party’s own case is protected 
(see, e.g., Brookes v. Prescott (1948), 92 SOL. i 349).) Although 
the time when proceedings came into contemplation may thus 
be important, Hamilton, L.J., uttered, in Birmingham and 
Midland Motor Omnibus Co., Lid. v. L. & N.W. Railway Co. 
1913} 3 K.B. 850, a useful warning against taking as 
necessarily the relevant time the date on which a definite 
claim is made. This may often be a reliable test, particularly 
in mercantile disputes, but it is inappropriate where, for 
instance, from the very moment when an accident occurred 
it has been obvious that litigation would probably ensue. 
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An interesting, if narrow, contrast in this field is offered 
by an examination of the cases of Jones v. Great Central 
Railway Co. {1910} A.C. 4 and the case which we have 
already mentioned of Westminster Airways, Ltd. v. Kuwait 
Oil Co., Ltd. Jones’ case raised the question of the position 
of a report by a member of an association which grants to its 
members legal aid in approved circumstances written before 
any action is brought in order to satisfy the association that 
the member’s case is one in which legal assistance should be 
granted. Such a report may well be passed on to the solicitor 
for his assistance in the conduct of the action, which no one 
can say is not in contemplation when the report is made. 
Nevertheless the House of Lords held that Mr. Jones’ letters 
to his union secretary must be produced in the subsequent 
action brought with the union’s aid. The gist of Lord 
Loreburn’s speech (the only one delivered) seems to be 
contained in the passage in which his lordship points out 
that the communications were made to a non-professional 
person who had himself to consider and act upon them, 
someone who was not a solicitor, nor the mere alter ego of a 
solicitor. 

In the Westminster Airways case the apple of discord took 
the form of correspondence between the defendants and their 
insurance brokers and insurers following an accident in which 
one of the plaintiffs’ aircraft had been damaged by a truck 
belonging to the defendants and driven by a person alleged 
to be their servant or agent. The correspondence in question 
preceded the making of any formal claim for damages. 
Jenkins, L.J., emphasised in his judgment that the insurers 
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were concerned in the matter only because they had agreed 
by the contract of insurance to indemnify the defendants 
against claims of the character in question. ‘‘ That is how 
they come into it.’”’ There could be no doubt, from the 
accident itself, that a claim was likely to ensue. Prima facte, 
in such circumstances, a communication between the assured 
and the insurance company, direct or through the brokers, 
would be directed to the question whether the claim should 
be disputed or admitted, and if it was to be disputed how 
best to conduct the defence. His lordship thought that 
communications of that character were within the privileged 
area. 

In considering documents which fall near the rather elusive 
dividing line between communications made “in view of” 
contemplated litigation and those coming into existence 
aliunde, it is to be remembered that it is the judge at first 
instance, sitting in chambers on appeal from a master, who 
exercises the effective discretion in questions of privilege at 
the discovery stage. He will be guided in that exercise not 
by any general consideration of such distinctions as that 
between a legal aid association and a company of insurers, 
but by his answers to the questions thus formulated by 
3uckley, L.J., in Adam S.S. Co., Ltd. v. London Assurance 
Corpn. 1914) 3 K.B., at p. 1259: “Is the judge satisfied 
that the documents were bona fide obtained for the 
solicitor, though not actually by him? Were they documents 
obtained for the purpose of being used, not necessarily in an 
existing litigation, but in an anticipated litigation ? ” 


eee 


SAFE CUSTODY OF WILLS 


MANY practitioners will have experienced the uncertainty of 
not knowing whether a deceased person has left a will. This 
difficulty was much increased by the movement of the popula- 
tion during the recent war, due to war service and the evacua- 
tion of the civilian population from the large cities and the 
coastal areas on account of air raids and the threat of invasion. 
In view of the uncertainties of the times many people made 
wills in the areas to which they were evacuated without the 
knowledge of their relatives in other parts of the country and 
abroad. 

That a problem exists in this connection is shown by the 
number of appeals made in the Law Society's Gazette every 
month for information leading to the discovery of wills 
made by numerous deceased persons. Wills may be lost, 
mislaid, secreted by careful testators who are anxious that 
their relatives should not know how they have disposed 
of their estate, or merely deposited with some bank or solicitor 
unbeknown to the next of kin. There is also the more sinister 
aspect of the matter, namely, that wills may be purposely 
and clandestinely destroyed by some relative who would 
benefit more under an intestacy or by some relative or other 
person who would benefit under an earlier will. 

No doubt there are other practitioners like the writer, 
who have had clients come to them in the uncertainty of not 
knowing whether the deceased person left a will and, if so, 
where to find it, and have said: ‘‘ What a pity that there is 
no place where one can register a will so that one’s relatives 
would know where to find it.’’ In fact, of course, there is, 
but the regulations governing the deposit of wills with the 
Record Keeper at Some.set House are not as well known as 
they might be. 

Wills (and, of course, codicils) may be deposited for safe 
custody either at the Principal Probate Registry or at any 
of the twenty-six District Probate Registries. A fee of 15s. is 


payable for depositing a will at the Principal Registry and 
{1 at a District Registry. If deposited in the Principal 
Registry it should be taken to the Record Keeper’s Depart- 
ment in Room 28. Wills may be deposited either by the 
testator personally or by an agent on his behalf duly authorised 
in writing to make the deposit. Wills may be deposited 
in the Principal Registry by registered post, but they will not 
be accepted by post in District Registries. When deposited 
in a District Registry they are transmitted by that registry 
to the Principal Registry for filing and retention, so that on a 
death it is only necessary to search in the Principal Registry. 

If the deposit is made by the testator personally he will 
be required to sign his name or acknowledge his signature 
in the presence of a registrar to an endorsement on the 
envelope in which the will or codicil is enclosed. For this 
purpose a special envelope is supplied by the registry 
containing on the outside spaces for particulars as to the 
date of deposit, the name and address of the testator, the 
date of the will (or codicil, if any), and the names and addresses 
of the executors. At the end of these particulars, just above 
the testator’s signature, is his undertaking to notify the 
executors of the deposit of the will. A note attached to the 
envelope draws attention to the difficulties often experienced 
in identifying the will of a particular person due to similarity 
of names and frequent changes of address. A request is 
therefore made that the exact date of birth of the testator 
should be written on the outside of the envelope. (Incidentally, 
on the Continent they are much more sensible than we are 
on the subject of age. A man there, when asked his age or 
personal particulars, always gives the date of his birth. 
This, after all, is much more exact than our method of merely 
giving the age in years.) 

When a will or codicil is deposited by a testator or his 
duly authorised agent the registry will prepare in duplicate 
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a minute or official notice acknowledging receipt of the will 
or codicil and confirming that it has been deposited there for 
safe custody. One copy of the minute is retained in the registry 
and the other is delivered to the testator or his agent. This 
minute should be preserved with care, as it will be asked for 
by the registry on the death of the testator when the executors 
proceed to prove the will. A copy of the death certificate 
of the testator will also have to be produced at the same time. 

On the death of a testator who has deposited his will in 
the Probate Registry for safe custody the executors have to 
attend before a registrar with the minute and death certificate 
and acknowledge that they are the executors named in the 
will or codicil, as the case may be. The will is not delivered 
up to the executors, but is retained in the registry and they 
are sworn to it before a commissioner in the registry. 

As a matter of practice, therefore, it would seem desirable 
for solicitors instructed in connection with an application 
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for a grant of letters of administration to make a search in 
the department of the Record Keeper at Somerset House 
to ascertain whether the deceased deposited a will there fo1 
safe custody. This might well have been done without thx 
knowledge of any of the relatives. Testators are often ver) 
lax in disclosing the whereabouts of their wills and sometimes 
even in notifying the persons whom they wish to appoint 
or have appointed as executors. The fee for a search in the 
Record Keeper’s Department is 1s. 

There is one final point. Once a will or codicil has been 
deposited in the Probate Registry it will never be delivered 
up or destroyed. If it is revoked by a later will, it will neverthe 
less be retained in the Record Keeper’s Department. In 
certain circumstances this may not be a disadvantage. Should 
the later will be declared invalid by reason of undue influence 
or a lack of mental capacity in the testator, it may be very 
convenient to have the earlier will. 

GWT. 


THE LICENSING ACT, 1949 


Tuts Act, which received the Royal Assent on 30th July, 
1949, is already partly in force; Pt. II of the Act, however, 
has been in a state of suspended animation, but is to come into 
operation, with the exception of s. 15, on 1st January, 1952 
(Licensing Act, 1949 (Commencement) Order, 1951: S.I. 1951 
No. 1187). This order is to be read together with the Justices 
of the Peace Act, 1949 (Commencement No. 2) Order, 1951 
(S.I. 1951 No. 1182), which brought into force on 1st October, 
1951, certain further portions of the Justices of the Peace 
Act, 1949, including s. 10. 

Section 10 abolishes the separate commissions of the peace 
of certain non-county boroughs and other areas as from 
Ist October, 1951 (for details see ante, p. 534) ; in such cases, 
from that date until Ist January, 1952, the licensing justices 
will be the whole body of the justices acting in and for the 
new petty sessional division comprised of the borough, who 
will in particular be able in their new capacity to hold transfer 
sessions on the dates fixed by them in their old capacity as 
borough justices. 

On Ist January, 1952, the licensing justices for petty 
sessional divisions (old and new), and for non-county boroughs 
which retain their separate commissions of the peace, will 
become for all purposes a committee of the justices. The 
licensing justices for county boroughs will continue to be 
the borough licensing committee. 

Divisional and borough licensing committees are to be 
appointed in October, November, or December preceding the 
year for which they are to act, and appointments for 1952 
may be made during these months of 1951 by virtue of s. 37 
of the Interpretation Act, 1889. The constitution of the 
licensing committees is dealt with in ss. 11 and 12 of the 
Licensing Act, 1949. The committee is to consist of not less 
than five nor more than fifteen justices, but where the total 
number of qualified justices in a petty sessional division is less 
than ten, then the whole body of them may constitute the 
committee. The quorum is three. 

In the case of licensing districts which are petty sessional 
divisions, the confirming and compensation authority will 
be the county confirming and compensation committee 
instead of quarter sessions ; in the case of a county borough, 
there will be a committee of the borough justices to be known 
as the borough confirming and compensation committee, 
instead of the whole body of borough justices ; this com- 
mittee is to consist of not less than nine nor more than fifteen 
justices, of whom not more than one-third may be members 


of the borough licensing committee. In the case of a boroug]! 
retaining its commission, the confirming authority will be a 
committee of the borough justices, or in certain circumstances 
a joint committee of county and borough justices, and th 
compensation authority will be the county confirming and 
compensation committee, the borough justices being entitled 
to appoint one of their number to act on that committee 
when acting as compensation authority. 

Appointments to borough confirming and compensation 
committees and to confirming authorities for non-county 
boroughs for 1952 may be made during the last three months 
of 1951, as in the case of divisional and borough licensing 
committees (Interpretation Act, 1889, s. 3/7). 

The orders contain certain necessary transitional provisions, 
and before the new county confirming and compensation 
committees can be appointed, rules for their constitution 
must be made by quarter sessions and approved by the 
Secretary of State. 

Lastly, the disqualification contained in s. 40 (1) of the 
Licensing (Consolidation) Act, 1910, is amended so that 
justice holding shares, etc., in a brewery or similar business 
is only disqualified from acting or being appointed a member 
of a committee under that Act if the brewery or other concern 
in which he has an interest is in business in the county o1 
county borough for which the justice acts. The remaining 
subsections of s. 40 are not altered, but s. 16 (2) of the 1949 
Act provides that a shareholding under s. 40 (1) of the 1910 
Act, summarised above, shall disqualify from appointment 
to a divisional or borough licensing committee, or a county 
or borough confirming and compensation committee, unless 
the justice has disclosed his shareholding to the appointing 
justices before his appointment ; a member of any such 
committee who acquires any such share ceases to be a member 
of the committee, but may be reappointed after disclosure 
of his shareholding. A justice who knowingly acts when so 
disqualified is liable to a fine not exceeding £100, recoverable 
in the High Court (1910 Act, s. 40 (4)), but any act done Ly 
him whilst disqualified is not invalidated by reason of lis 
disqualification (1949 Act, s. 16 (2), proviso). A shareholder, 
however, even though he has disclosed his shareholdin 
may not be appointed or reappointed to any such committer 
unless the appointing justices are satisfied that brewing, ctc., 
forms so small a proportion of the total activities of the 
company concerned that the shareholder’s interest in th 
company “ affords no reasonable ground for suggesting that 
he is not a proper person to be a member of such committee.” 
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Summarising the new provisions as a whole, “ Brewster 
Sessions ’’ will, in future, be held by the divisional or borough 
licensing committee, not by the whole body of the justices in 
a petty sessional division or certain boroughs, as heretofore. 
Similarly, the committee must, on and after Ist January, 
1952, deal with transfers, removals, and alterations ; protection 
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orders will, however, continue to be granted by a court of 
summary jurisdiction, and consents to occasional licences 
by a petty sessional court. Confirming and compensation 
authorities are to be reconstituted, and the provisions relating 
to the disqualification of justices by reason of their financial 
interest in the licensing trade are to be more flexible. 

E.G. B. T. 


CIVIL PROTECTION FOR “Z” RESERVISTS 
AND OTHERS—IV 


SECURITY OF TENURE 
Part III of the Reserve and Auxiliary Forces (Protection of 
Civil Interests) Act, 1951, is designed to benefit “ working 
proprietors ’’ of businesses and professional practices carried 
on on premises of which they are tenants. If such a tenancy 
is to or might expire during the period of service or within two 
months after that period, the tenant may apply to a county 
court for a new tenancy. 

‘ Proprietor ”’ is not specially defined, but careful provision 
is made for cases in which a business, etc., is carried on by a 
partnership or a company. In such cases, the tenant must, 
if a partner, be entitled to not less than half the profits, which 
means such profits as are from time to time distributable 
among the partners. In the case of a company, he must hold 
shares amounting in nominal value to not less than half 
the issued share capital. And it will not matter that the 
grantee of a tenancy be the firm or company, for the tenancy 
is then to be treated as held in trust for the proprietor as 
defined, he having a right or permission to occupy the premises 
by reason of a beneficial interest under that trust. 

To be a proprietor is, of course, not enough; as stated, 
the Act benefits working proprietors, and to be a working 
proprietor the serviceman must have (a) been proprietor 
during the whole of the period of a year immediately preceding 
his period of relevant service and (/) during more than half 
that period, either (i) have worked whole time in the actual 
management or conduct of the business or practice, or (ii) have 
worked whole time in the actual management or conduct 
of a business or professional practice of which the business 
or professional practice was a branch, and have been mainly 
engaged in the management or conduct of that branch. 

The person so qualified, being tenant under or entitled to 
the benefit of a tenancy which will, or could if the landlord 
gave notice to quit or to break, expire either before or within 
two months after his period of service is to expire, may make 
an application to the county court for the grant of a new 
tenancy. There is no provision corresponding to that of 
s. 22 in Pt. II by which other persons acting in good faith, 
etc., can be deemed to be authorised to act for him (see 
95 Sot. J. 630), and, as protection is not, as in the case of the 
residence protection conferred by Pt. II, conferred auto- 
matically, anyone concerned would be well advised to leave 
instructions before setting out on his relevant service. 

Now as to the new tenancy. The premises are to be 
prima facie the same as those held under the expiring tenancy, 
but the Legislature has considered the case of a business 
carried on in a “separate part’”’ of the premises and has 
provided that the new tenancy shall then be of that part only 
unless the landlord requires that the tenancy shall be a 
tenancy of the whole. Where the landlord does not so 
require, and the premises include also another separate part 
consisting of living accommodation occupied (wholly or 
mainly) by the applicant tenant’s dependants or by an 
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employee in his business, the new tenancy shall, on applica- 
tion being made in that behalf and unless the court in its 
discretion otherwise determines, be a tenancy of the two 
separate parts aforesaid. 

Duration : this is to be such as in the opinion of the court 
may be most suitable for securing that the tenancy shall not 
extend beyond (or may be terminated by the landlord not 
later than) the expiration of four months from the end of 
the period of service; but the court is entitled to make the 
term a shorter one, in its discretion. 

In the matter of rent and other terms and conditions the 
county court again has complete discretion, though it is 
specially directed to ignore personal circumstances when 
fixing rent. 

Next, the defences to a claim for a new tenancy call for 
consideration. These are set out under five heads. Breach 
of any of the terms or conditions of the expiring tenancy, 
and that in view of the nature and circumstances of the breach 
a new tenancy ought not to be granted, is one defence. Then 
comes an offer of suitable alternative accommodation. This 
is followed by a defence that the landlord reasonably requires 
possession for demolition or reconstruction purposes ; next, 
the subsistence in the premises of an interest belonging to a 
public authority (i.e., an interest belonging to, or held on 
behalf of His Majesty for the purposes of, a Government 
department ; or held by a local authority, by statutory 
undertakers, or a New Towns Act, 1946, development 
corporation). And lastly, the landlord may plead that having 
regard to all the circumstances of the case greater hardship 
would be caused by ordering than by refusing the grant 
asked for. 

Of great importance, of course, is the question of time 
within which proceedings must be commenced. In the case 
of a fixed term, the application to the county court must be 
made at least a month before the term is to end; in the case 
of a periodic tenancy terminated by the landlord giving 
notice to quit, at least a month before the notice is to expire, 
subject to a right to make the application within a month 
of the giving of the notice (this, of course, meets the case of 
weekly and monthly tenancies). And the court has power to 
extend time (even if time has expired) if it considers that the 
reasons for delay were adequate and that it is reasonable to 
grant extension. The mere making of an application has the 
effect of continuing the existing tenancy, if necessary, until 
one month after final determination of the proceedings. 

Landlords affected by this legislation are given a right 
to serve notice in some circumstances on their tenants calling 
upon them to elect whether or not they will apply for new 
tenancies. The circumstances in question are that the 
period of service has begun and the expiring tenancy would 
come to an end by the effluxion of time, or be capable of being 
determined by notice to quit given by the landlord, within 
the next four months ; the tenant then has a month in which 
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to make up his mind, though in this case too if there be 
adequate reasons for remissness the court may extend time. 
The form of the landlord’s notice to elect is prescribed by 
S.I. 1951 No. 1402. 

The problem of sub-tenancies is dealt with by enacting that, 
if the landlord be himself a tenant, the court may grant 
whatever reversionary tenancies the occasion may require. 


A Conveyancer’s Diary 
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There are three exceptions from the scope of Pt. III: 
agricultural holdings within the meaning of the Agricultural 
Holdings Act, 1948, which are, presumably, considered 
sufficiently protected by that Act; “ on-licence’’ licensed 
premises (and any premises comprising such) ; and premises 
held under any tenancy granted under the War Damaged 
Sites Act, 1949, s. 4 (2). 


CONSIDERATION AND EQUITABLE ASSIGNMENT 


OF CHOSES 


THE last of a series of articles on this subject which appeared 
in this Diary some eighteen months ago concluded with the 
following observations ((1950), 94 Sor. J. 316): “‘... it is 
now possible to set down, in summary form, the conclusions 
(if a statement of doubt and confusion can be dignified by such 
an expression) which can be drawn from the cases which have 
been examined with a view to ascertaining whether con- 
sideration is necessary to support an equitable assignment 
of a chose in action. The following cases suggest a negative 
answer: te Griffin [1899] 1 Ch. 408 (the only direct decision 
on the point) and Re Patrick {1891} 1 Ch. 82 (explicable on 
other grounds). Obditer dicta in Glegg v. Bromley {[1912] 
3 K.B. 474] and Re Westerton [[1919} 2 Ch. 104] suggest that 
consideration is required. Holt v. Heatherfield Trust, Ltd. {1942} 
2 K.B. 1, it is submitted, is completely neutral on this point. 
It would appear, therefore, that the weight of authority is just 
sufficient to answer this question in the negative so far as a 
court of first instance is concerned ; but when its trend is 
considered, and due regard paid to the source from which 
dicta to the contrary have fallen, the view that might be 
taken on appeal on this question is anybody’s guess.”’ 

To a very large extent these doubts have now been resolved 
by the decision of the Court of Appeal in Re McArdle {1951} 
Ch. 669 ; 95 Sox. J. 284, the effect of which is that considera- 
tion is not required to support an equitable assignment of an 
equitable chose in action provided that the assignment is 
complete and perfect. 

The facts in this case were very simple. The plaintiff 
was the wife of one of a class of beneficiaries who were 
absolutely entitled, subject to the life interest of their mother 
therein, to the estate of their father, and she lived with her 
husband in a bungalow which formed part of the estate. The 
plaintiff and her husband executed certain works of improve- 
ment and repair to this property at a cost of £488, which was 
paid by the plaintiff. The plaintiff’s husband then procured 
from his brothers and sisters, the other beneficiaries entitled in 
remainder to the property under their father’s will, a document, 
signed by each of them and by himself, in the following terms : 
“To [the plaintiff]. In consideration of your carrying out 
certain alterations and improvements to the property 
describing it] at present occupied by you, we the beneficiaries 
under the will of William Edward McArdle hereby agree that 
the executors ... shall repay to you from the said estate when 
so distributed the sum of £488 in settlement of the amount 
spent on such improvements. Dated April 30, 1945.”’ 

After the death of the life-tenant, when the estate became 
distributable, the plaintiff demanded the sum of £488 from 
the executors, but the beneficiaries (other than the plaintiff's 
husband) refused to agree to the payment. The executors 
thereupon paid the sum in dispute into court, and the plaintiff 
took out a summons for an order for the payment over of this 
sum to her. Danckwerts, J., held that the document of the 
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30th April, 1945, constituted a valid equitable assignment to 
the plaintiff of a portion, to the value of £488, of the interest 
in the deceased’s estate of the beneficiaries who signed the 
document, and that the plaintiff was entitled to the money in 
court. On appeal this decision was reversed on the following 
grounds :— 

(i) The document of the 30th April, 1945, purported to 
be an agreement to pay for works which, it appeared there 
from, were at the date thereof yet to be done, and if the 
document had correctly represented the facts it would 
have operated as a valid equitable assignment of {488 
to the plaintiff subject to the performance by the latter of 
her part of the bargain. 

(ii) But the works in question had all been done, with 
the result that the consideration for the agreement to pay 
the sum of £488 was a past consideration and the promise to 
pay was thus unsupported by consideration. 

(iii) The lack of consideration would not, however, have 
been fatal to the plaintiff’s case (that the document con 
stituted a valid equitable assignment of the sum of £488 
to her) if the assignment had been complete and perfect ; 
but before the executors could pay this sum to the plaintifl 
on the strength of the document they were bound to inquire 
whether the works therein mentioned had in fact been done, 
and on this footing it was impossible to say that the document 
constituted a complete and perfect assignment. 

In reaching their conclusion on the last of these points tli 
Court of Appeal approved, as an accurate statement of the law 
in this connection, a passage from the twenty-second edition 
of Snell’s Principles of Equity, which reads as follows : 

‘Whether value is necessary for an equitable assignment 
is not clearly settled. It has been held that value-is not 
necessary for an assignment of a legal thing in action which 
complies with the statutory provisions . and it would 
seem to be unnecessary also for an 
equitable thing in action, such as a legacy or an interest in 
trust funds, provided that the assignment is complete and 
perfect ; there is no reason why a man should not be abl 
to give away an equitable interest as freely as he can give 
away alegalinterest. But value appears to be necessary 
an equitable assignment of a legal thing in action ; 
an assignment being inoperative at law, the assistance of 
equity is needed to make it effective, and equity will not 
assist to make perfect an imperfect gift. Value is certainly 
necessary for the assignment of rights of property not yet 
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in existence.” 

This decision raises at least one point of considerable 
importance apart from that which was actually decided in 
the case. Re McArdle concerned an equitable assignment of 
an equitable chose in action (an interest in an estate). As 
regards an equitable assignment of a legal chose in action 
(i.e., an assignment of a legal chose in action, such as a debt, 
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which for one reason or another does not fulfil all the conditions 
of s. 136 of the Law of Property Act, 1925) the view expressed 
in the twenty-second edition of Snell, as has been seen, 
is that value is apparently necessary to support such an 
assignment. The current (twenty-third) edition of Snell 
takes a different view: in that edition it is stated (p. 59) 
that while value is required for an equitable assignment of 
rights of property not yet in existence, it is not apparently 
required “for other equitable assignments provided the 
assignor has done everything required to be done by him in 
order to transfer the chose in action ; thus a voluntary equit- 
able assignment of a legal chose in action, which lacks only 
notice to be valid at law, has been held to be effective.”’ But 
the principal decision cited in support of this last sentence is 


Landlord and Tenant Notebook 


THE FIRES PREVENTION 





SOLICITORS’ 


JOURNAL October 13, 1951 


Holt v. Heatherfield Trust, Ltd. [1942] 2 K.B.1, which the learned 
editor of this edition of Snell himself describes as “ an 
unsatisfactory decision, where value in fact seems to have been 
given ”’ (see also the earlier article in this Diary, referred to 
above), and the other cases relied upon do not by any means 
fully support this view. It is, perhaps, for this reason that the 
Court of Appeal in the present case preferred the statement 
of the law in the earlier edition of Snell as less misleading. 

Certainly, until a decision on this very point is obtained, 
it is safer to regard the question of the necessity of considera- 
tion in relation to an equitable assignment of a legal chose 
in action as, at the very least, extremely doubtful, and the 
relevant passage in the current edition of Snell should, 
I think, be treated with reserve. 


“ABC” 


(METROPOLIS) ACT, 1774, 


AND SUBROGATION 


As far as I know, even the most prudent insurers are not 
in the habit of concerning themselves with the question 
whether premises to be insured against fire are let by leases 
containing full repairing covenants. Which, if an opinion 
tentatively expressed in a passage from “ Elphinstone’s 
Introduction to Conveyancing,” to which my attention has 
been drawn by a correspondent, be sound, is somewhat 
remarkable. 

The passage in question occurs on pp. 333-334 of the seventh 
edition (1918) and, after examining the provisions of the Fires 
Prevention (Metropolis) Act, 1774, s. 83, concludes with: 
“Where, however, the lessor insures, whether vuiuntarily 
or pursuant to a covenant to insure which is not accompanied 
by any provision as to the application of the insurance money, 
it seems that the lessee, if he has covenanted to repair, cannot 
insist on the insurance money being applied in rebuilding, 
the reason being that a policy of insurance is a contract of 
indemnity entitling the insurer, upon being called upon to 
pay the loss, to all the rights of the assured in respect of the 
destroyed property, including, in the case supposed, the right 
which the lessor has against the lessee under his covenant to 
repair.” 

A number of authorities are cited in support of this view 
and, in so far as it is based on the validity of two propositions, 
namely, that destruction by fire does not excuse performance 
of covenants to repair and that the doctrine of subrogation 
applies to fire insurance as to other insurance, I do not think 
that it can be challenged. That is to say, there indeed appears 
to be no direct answer to a claim by insurers who step into the 
shoes of an assured landlord covenantee. But, in my respectful 
submission, those two propositions are not sufficient to 
warrant the view that the lessee who has covenanted to repair 
cannot insist on the insurance money being applied in 
rebuilding. In support of the suggestion, ‘ Elphinstone ’ 
cites Leeds v. Cheetham (1827), 1 Sim. 146, and Lofft v. Dennis 
(1859), 28 L.J.0.B. 168, but, before discussing the effect 
of these and other authorities, it will be useful to go into the 
somewhat strange history of s. 83 of the Fires Prevention 
(Metropolis) Act, 1774. 

The section is one of the only two unrepealed sections of 
that Act, which was one of the first of the many enactments 
regulating building operations in and about London. The 
preamble to the statute proclaimed an intention more 


effectually to prevent mischiefs by fire within the cities of 
London and Westminster and other parishes, etc., within the 


weekly bills of mortality, the parishes of Saint Mary-le-bon, 
Paddington, etc., and s. 83 begins by specifying as its object 
“to deter and hinder ill-minded persons from wilfully setting 
their house or houses or other buildings on fire with a view 
of gaining to themselves the insurance money,” which it 
seeks to achieve by enacting that governors and directors of 
insurance offices concerned “are hereby authorised and 
required, upon the request of any person or persons interested 
in or intituled unto any house, etc., which may hereafter be 
burnt down, demolished or damaged by fire, or upon any 
grounds of suspicion that the owner or owners, occupier or 
occupiers, or other persons who shall have insured such 
house, etc., have been guilty of fraud, or of wilfully setting 
their house, etc., on fire, to cause the insurance money to be 
laid out and expended, as far as the same will go, towards 
rebuilding, reinstating or repairing such house, etc.’’ No one, 
I may say, appears to have suggested that arson was a 
condition precedent to the operation of the section. It 
must now be taken to be the law that this section and the 
other unrepealed section (s. 86, excusing liability for accidental 
fire) apply to the whole of England, though the reasoning 
by which this result was achieved has been strongly criticised. 
As far as I can see, the process was a gradual one. In Richards 
v. Easto (1846), 15 M. & W. 244, Parke, B., had occasion, 
when dealing with a technical pleading point—whether the 
* could be pleaded, which depended on whether 
the Act was local or general—to rule that, though the distinc- 
tion had not been drawn when the Act was passed, ss. 83 and 86 
affected all the Queen’s subjects (they were later held not to 
apply to Scotland: Westminster Fire Office v. Glasgou 
Provident Investment Society (1888), 13 App. Cas. 699). 
This was, perhaps, the thin end of the wedge. Not long after, 
Denman, C.J., virtually assumed, in Filliter v. Phippard 
(1847), 11 O.B. 347, that s. 86 was of universal application, 
merely making a curt reference to the first-mentioned decision 
in support of this view. But the matter was more thoroughly 
examined by Lord Westbury, L.C., in Ex parte Gorely ; 
Ke Barker (1864), 4 De G. J. & S. 477, the conclusion that s. 83 
was of general and universal application being based largely 
on the circumstances that its preamble recited a general and 
universal evil and that it and s. 86 had been left unrepealed 
and not re-enacted by the Metropolitan Building Acts which 
replaced the other provisions of the Fires Prevention 
(Metropolis) Act, 1774. This is the authority usually relied 
on. In the course of the above-mentioned decision in 


fener ul is ue”’ 
Ss i i« Su 











W 


hi 
ac 
th 
al 
be 
ul 
pt 
Wi 
to 


o— eb 


—-_ ee ae oe 








EE 








October 13, 1951 THE 


Westminster Fire Office v. Glasgow Provident Society, 
Lord Watson opined that “‘ if a question were to arise as to its 
applicability (that of s. 83) within the realm of England, 
beyond the bills of mortality, the decision in Ex parte Gorely 
would require to be carefully considered.”’ But in Re Quicke’s 
Trusts ; Poltimore v. Quicke |1908] 1 Ch. 887, Swinfen Eady, J., 
dealing with a suggestion made in argument that ‘“‘ the Act ”’ 
was confined to places within the weekly bills of mortality, 
observed ‘‘ the contrary was decided many years ago,”’ and 
made no further reference to the point ; in Sinnott v. Bowden 
1912) 2 Ch. 414, Parker, J., considered himself clearly bound 
by Ex parte Gorely, notwithstanding the doubt expressed 
in the House of Lords. 

My object in compiling the above extract from our legal 
history has been that of assisting us to form a view of the 
actual significance of Leeds v. Cheetham and Lofft v. Dennis, 
the authorities cited by “‘ Elphinstone,” and by some landlord- 
and-tenant textbooks, as tending to show that a tenant 
bound by an unqualified repairing covenant has no remedy 
under the Fires Prevention (Metropolis) Act, 1774. The 
points I respectfully desire to make are (a) that such remedies 
were not in issue, and (4) that it may never have occurred 
to those concerned that the Act would apply outside London. 

As to (a), in Leeds v. Cheetham the tenant of a cotton mill 
which had been burnt down, he being liable for some repairs, 
filed a bill in equity praying that his landlord, who had received 
(700 insurance money, be ordered to lay out that sum in 
repairs. On demurrer, Leach, V.-C., held, it may be with a 
sigh, that this was a case in which equity must follow the 
law. In Lofft v. Dennis the defendant was tenant of a farm 
and was sued for use and occupation ; he entered an equitable 
plea, alleging that the value of the premises had been reduced 
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by a fire, against loss by which the plaintiff was insured ; 
again there was a demurrer, and Campbell, C.J., after observa 
tions to the effect that things were ditferent in his native land, 
held that the tenant was no more entitled to benefit by that 
insurance than he would have been entitled to benefit if 
someone had made his landlord a present or if his landlord 
had been successful in a lottery. It is, indeed, a little difficult 
to see how the 1774 Act could have been brought into these 
proceedings, which were not the result of any subrogation, 
for it does not give a “ person interested’ rights against 
anyone but “the respective governors or directors of the 
several insurance offices for insuring houses or other buildings 
against loss by fire,” and then limits the right by reference 
to what sum may happen to have been assured. 

As to (), both decisions were before that in Ex parle Gorely, 
which really appears to have settled the point; Lofft v. 
Dennis, it is true, came after the two earlier decisions, but, 
even if they could have been brought in (which is denied), 
they may well have escaped notice and most people may still 
have been under the impression that the Fires Prevention 
(Metropolis) Act applied to the metropolis only. It is right 
to mention that neither the report of Leeds v. Cheetham noi 
that of Lofft v. Dennis actually gives us the address of the 
property concerned; but a cotton mill and a farm are unlikely 
to have been in London. In Ke Gorely the premises were at 
Dover. 

The best thing for a tenant is, of course, to have his name 
inserted in the policy of insurance ; but when landlords will 
not agree to this—our correspondent says that some will 
not—TI think there is much to be said for the opinion that 
rights under repairing covenants, whether subrogated or not, 
do not destroy statutory rights conferred by the 1774 Act. 


HERE AND THERE 


MENS REA 

THERE is scriptural warrant (I think in the book of Job) 
for the proposition that man knows not whether he be worthy 
of love or hatred, and indeed a mortal man may well humbly 
resign himself to ignorance of the uncharted deeps of eternity. 
But when it comes to being democratically detained, finger- 
printed, psychiatrised, correctively trained (with or without 
bars) by fellow citizens acting under the authority of the 
High Court of Parliament or nowadays, more probably, 
expertly wielding one of those innumerable statutory instru- 
ments, the tools of the trade of the Civil Service, one feels 
that it is not wholly unreasonable to ask at least that the 
danger areas should be sign-posted with some semblance of 
clarity. The difficulty, however, is that, from the point of 
view of the administrators, there are very sound adminis- 
trative reasons for preserving, if possible, the whole field of 
human activity as one vast mine-field for the terror of all 
and the destruction of the unwary. There was once, of course, 
an old-fashioned prejudice against punishing anyone who had 
not got, as the quaintly archaic formula went, a guilty mind, 
but now that mental science has so conveniently pigeon- 
holed the feeling of guilt as a complex, there can be no 
legitimate objection to the simpler course of dealing directly 
with actions legislated against as anti-social irrespective of 
any personal whimsies which can, in any event, be far more 
conveniently handled at the stage of re-education. 


THE MISSING DIRECTORIES 
Most of us, conditioned as we are by a nutritional intake 
little calculated to sustain the heartiness that breeds contempt 
for law and orders in the administrative field, so painfully 
prevalent among the French and the Belgians, are pretty 
careful how we step, but the case of the missing telephone 


directories heard at the North London Police Court recently 
must have left many citizens staring in petrified horror as at 
a great chasm which had suddenly yawned before their feet, 
albeit they yet remained safe, though tottering on the lip 
of the crater. Among all imaginable or unimaginable sins 
against the social order and the Welfare State, the act of 
getting rid of old telephone books scemed at first sight among 
the least likely to fall into any conceivable category of 
criminality. Yet there it was, expressed with a clarity and 
simplicity unusual in Government communications or pro- 
nouncements, the contention which a solicitor was instructed 
to put forward on behalf of the Post Office: the books are 
always the property of the Postmaster-General, no matter 
how ancient they may be, and the subscriber as bailee is under 
a duty for the rest of his life to keep them waiting for thi 
Postmaster-General to demand their return. 


NO CRIME YET 
HirHERTO, the problem of the disposal of old telephone 
directories has ranked in the minds of most of us with that 
of the disposal of old razor blades. The more ingenious ot 
the more desperate might find actual uses for them as tie 
presses or letter files or might employ them to reseat an old 
chair or support the wardrobe in place of the leg that the 
furniture removers knocked off. More daring spirits might 
call them in to solve the housing shortage, adapting the idea 
of Mr. Elias P. Stenman, of Pigeon Cove, Cape Ann, Mass., 
U.S.A., who has built a house of 100,000 newspapers 
folded and pasted together or tightly rolled like logs and 
varnished outside to seal them. The brick-like solidity of the 
telephone book might represent an even more satisfactory 
building material. Most of us, however, would feel sufficiently 
virtuous if, refraining from degrading this masterpiece of 
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compilation to baser uses, we disposed of it (in response, 
as We might imagine, to official entreaties) to the waste-paper 
merchant. But that, curiously enough, was just where the 
trouble came in, for in the North London case it was a waste- 
paper merchant who was being prosecuted on a charge of 
receiving twenty-two telephone directories knowing them to 
have been stolen. Mr. Powell, however, held that, in the 
absence of any express contract, the duty of the subscriber 
was to keep the book safe while it was current and if 
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afterwards the Postmaster-General] failed to demand its return 
within a reasonable time the subscriber might deal with it as 
he liked. Accordingly, he dismissed the case. 


TAIL PIECE 


THE usher who was recently sent to prison for stealing £8 10s. 
from the wallet of Danckwerts, J., evidently failed to realise 
that it was no part of his function to take notes in court. 


RICHARD ROE. 


REVIEWS 


Notes on Matrimonial Causes Proceeding in District 
Registries. Third Edition. By THomas S$. HUMPHREYS, 
lately Clerk in Charge, District Registry, Birmingham. 
1951. London: The Solicitors’ Law Stationery Society, 
Ltd. 7s. 6d. net. 

There is naturally some divergence in practice between the 
Principal Registry and the District Registries, and practi- 
tioners in the provinces will continue to find this book an 
invaluable aid. In a foreword by Mr. District Registrar 
Cox, attention is drawn to the accuracy of the information 
supplied, and to the clear and precise form in which it is set 
out. The larger text-books do not contain much of the detail 
here given. The present edition has been rendered necessary 
by the coming into operation of the Matrimonial Causes 
Act, 1950, and the Matrimonial Causes Rules, 1950. One 
does not usually associate the Exchange Control Act, 1947, 
with divorce, but it is relevant on the subject of ancillary 
relief and the enforcement of orders. The Legal Aid and 
Advice Act, 1949, is outside the scope of this book but attention 
is drawn to the service of notices under the Legal Aid (General) 
Regulations, 1950, reg. 15. The fact that this work has 
reached its third edition in five years is a tribute to its 
usefulness and popularity. 


The Justices’ Handbook. Second Edition. By J. P. 
Eppy, K.C., Stipendiary Magistrate for East Ham and 
West Ham. 1951. London: Stevens & Sons, Ltd. 
12s. Od. net. 

This book is designed to give lay magistrates a brief summary 
of their duties and of the matters with which they deal. 
In reviewing summaries, especially those which seek to 
summarise the vast body of law with which magistrates are 
concerned, a reviewer is tempted to ask himself, ‘“ Why not 
include this ? ’’ and ‘* Why include that ? ”’ and again, ‘‘ Why 
is so much space given to such-and-such?’’ We will try 
to resist the temptation of sitting in the author’s chair, and 
such suggestions as we offer we hope he will treat as made in 
a spirit of constructive criticism. 

The book starts with a chapter entitled “ Fundamental 
Principles ’’ and the first part of this chapter, dealing with the 
approach of magistrates to their duties in court, is an excellent 
statement of the principles of how justice should be done. 
We would like to have seen, in the second part, a fuller account 
of the power to require sureties of the peace, for this is a 
power frequently exercised in magistrates’ courts and against 
which there is no appeal ; it has been said of this power that 
magistrates cannot show too much caution and_ good 
advisement in exercising it and we are sure that readers of this 
book would welcome a more detailed statement on this subject 
from one of Mr. Eddy’s experience and learning. Chapter 2 
gives a résumé of some of the offences with which justices are 
concerned ; it is difficult to understand why wilful damage 
is omitted and fewer than five lines are given to assault when 
libel is given over a page and blackmail half a page. The 
offences which are dealt with are summarised adequately, so 
far as can be done in the space of one chapter (although the 
power to disqualify from driving for a first conviction for 
dangerous driving and for other offences connected with 
driving is not mentioned). The matters with which magistrates 


are concerned are so many in number that any attempt to 
summarise them must necessarily only scratch the surface ; 
Mr. Eddy has done a good job, so far as he goes, and his 
statement of the law relating to “ special reasons ’’ is concise 
and most able. 


Chapter 3 (Commencement of Proceedings), which contains 
unnecessary detail on powers of arrest, indicates the procedure 
for granting summonses and warrants. We would like to 
have seen Mr. Eddy explain also the considerations which 
should actuate magistrates in deciding whether or not to grant 
warrants, and the treatment of the procedure when the 
defendant does not appear in answer to a summons is far 
too brief. The subject of remanding prior to conviction is 
also inadequately treated. 


The chapter on evidence is a good summary of the rules 
and we would criticise only the statement on p. 49 that the 
opinion of a non-expert witness is inadmissible ; the quali- 
fications of this rule as to rate of speed, drunkenness, etc., 
should be mentioned. We would hesitate to say that Mr. Eddy 
has incorrectly set out on p. 43 the effect of R. v. Sims (1940), 
62 T.L.R. 431, because no one seems quite to know how far 
that case does go, but we do wonder if his statement requires 
some qualification. 

There follow useful chapters on procedure, bail, legal aid 
and probation (the latter with an unnecessary and rather 
confusing summary of the law prior to 1948). Magistrates 
will find these chapters clear and useful. Chapter 9 is called 
‘“ The Problem of Punishment ’’; one of the most important 
duties of magistrates and the one which most exercises the 
minds of the conscientious among them is concerned with the 
punishments which can and should be inflicted. No chapter 
on this subject (provided it is not cluttered with unnecessary 
details) can be too long and we recommend to Mr. Eddy the 
idea that, despite the risk of repetition, it should contain all 
the forms of punishment and treatment open to magistrates, 
so that the reader can see at a glance the powers available to 
him. Mental defectives are not mentioned. 


There is a long chapter on juvenile courts ; apart from the 
omission of the requirements as to sex, and size of extra-London 
courts, the author can be commended on its conciseness and 
clarity. It deals not only with juvenile offenders but also 
with young persons in need of care and protection and 
adoptions. Domestic proceedings and affiliation proceedings 
are given a chapter each ; Mr. Eddy has incorporated recent 
changes in the law into both and we criticise only the 
inadequate treatment of cruelty, neglect to maintain, and 
proceedings under the Guardianship of Infants Acts. Othe 
chapters deal with licensing, appeals and the non-judicial 
duties of magistrates; here again perhaps we may criticise 
the omission of references to their duties in certifying lunatics 
and defectives while an account of their duties respecting 
pawntickets and riots is included. 


There is a chapter on the Justices of the Peace Act, 1949 ; 
lay magistrates would, we feel, prefer that it should be 
devoted more to the matters concerning them than to 
lists of borough benches and information relating to 
stipendiaries and magistrates’ clerks. There are four 
appendices ; the table of offences and penalties is badly 
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selected and incomplete (see, e.g., the omissions as to suspension 
and endorsement of driving licences), while specimen forms 
and information as to the Director of Public Prosecutions 
seem out of place in a book for lay justices. There are a 
useful list of organisations connected with magistrates’ 
courts and a good index. 

There is a misleading statement on p. 63 as to the powers 
of magistrates to commit for sentence and another on p. 147 
as to the disqualifications of licensing justices. 

Our main criticism of the book is that it devotes a lot of 
space to matters with which the lay magistrate is seldom 
concerned. What most magistrates will want to know are 
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the practical matters which arise in court —evidence, procedure, 
and, above all, full information as to the weapons in their 
armoury of punishment and treatment and as to when the 
law requires them to be severe and when it allows them to be 
merciful. This book will be found very useful in these 
respects, so far as it goes, and we put forward the view that, 
in the next edition, the space saved by omitting unnecessary 
matter and by more careful editing could with advantage 
be devoted to treating these subjects more fully. We hope 
that Mr. Eddy will hearken to these criticisms and, if the 
next edition is moulded nearer to our hearts’ desires, those 
desires will also be in his heart and in the hearts of his readers. 


NOTES OF CASES 


COURT OF APPEAL 


MASTER AND SERVANT: EMPLOYEE INJURED 
BY PRACTICAL JOKE 
Smith v. Crossley Brothers, Ltd. 
Singleton and Birkett, L.JJ., and Roxburgh, J. 
4th October, 1951 

Appeal from Pearce, J., sitting at Manchester Assizes. 

The plaintiff, a boy of sixteen years, was an apprentice 
employed in the apprentice training school of the defendant 
company. While he was working at a vice another apprentice 
approached him from behind and placed a compressed air pipe 
near his rectum and signalled to a third apprentice to turn on the 
compressed air. In the result the plaintiff sustained rupture 
of the colon. The two boys were prosecuted in respect of their 
act, pleaded guilty, and were convicted, and were dismissed by 
the defendants. ‘The plaintiff sued the defendants for damages 
for negligence, but they contended that the injuries were solely 
caused by the skylarking or unauthorised acts of the two 
apprentices in question, which were entirely outside the scope 
of their employment. Pearce, J., held that the defendants had 
not exercisec adequate supervision over the apprentices, and that 
that lack of supervision was the cause of the plaintiff’s injuries and 
constituted negligence. He therefore awarded the _ plaintiff 
{800 damages. The defendants appealed. 

SINGLETON, L.J., said that the two apprentices in question had 
done something which they knew to be wrong. With regard to 
the alleged lack of supervision of the apprentices, the compressed 
air pipe had been in the same position for ten years and no 
accident had happened before. ‘The defendants had no reason 
whatever to anticipate that the two apprentices in question 
would use it in that way. The duty of an employer towards his 
employees was to take reasonable care for their safety ; and the 
evidence did not show any negligence by the defendants. The 
injury to the plaintiff resulted from what was wilful misbehaviour 
by the other two boys and a wicked act which the defendants 
had no reason to foresee. The appeal would be allowed. 

BirKETT, L.J., and RoxsurGu, J., agreed. Appeal allowed. 

APPEARANCES: H. I. Nelson, K.C.; and C. Q. Henriques 
(Gregory, Rowcliffe and Co., for John Taylor & Co., Manchester) ; 
Henry Burton, K.C. (W. H. Thompson). 


[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


KING’S BENCH DIVISION 


FURNISHED PREMISES: RENT REDUCED BELOW 
STANDARD RENT 
R. v. Fulham, etc., Rent Tribunal; ex parte Marks 

Lord Goddard, C.J., Hilbery and Devlin, JJ. 9th July, 1951 

Application for an order of certiorari. 

On the reference of his tenancy by the tenant of a flat 
which had been let to him by the applicant furnished, the 
respondent rent tribunal, acting under the Furnished Houses 
(Rent Control) Act, 1946, reduced the rent to a figure lower 
than that of the standard rent of the premises under the Rent 
Restrictions Acts. The landlord applied for an order of certiorari 
for the quashing of the tribunal’s order, contending that it was 
invalid because it ‘‘affected’’ the provisions of the Rent 
Restrictions Acts and so contravened s. 7 of the Act of 1946. 
(Cur. adv. vuli.). 


HILBERY, J., reading the first judgment, said that FR. v. 
Paddington, etc., Rent Tribunal; ex parte Bedyvock Investments, 
Lid. [1948] 2 K.B. 413 ; 92 Sov. J. 408, in his opinion covered the 
present case although in that case the premises were partially 
furnished only to such an extent as, while it brought them 
within the Act of 1946, yet kept them within the Rent Restrictions 
Acts; whereas the premises here, being fully furnished, were 
outside those Acts. The observations made in the Bedrock 
case, supra, though made in reference to premises which were 
within those Acts as well as that of 1946, were intended as a 
considered declaration and authoritative statement for the 
guidance of rent tribunals sitting under the Act of 1946. The 
action of the respondent tribunal was such as to introduce a new 
prohibition in the matter of rent which was an interference with 
the control set up by the Rent Restrictions Acts and therefore 
affected their provisions. Inany event, and apart from authority, 
the contention that a rent tribunal might fix for furnished 
premises a rent below their standard rent because they were 
furnished and so outside the Rent Restrictions Acts must fail 
because by s. 4 of the Act of 1946 it was the rent payable for 
“the premises ’’ which had to be entered in the register kept under 
the Act of 1946; and as bys. 9 it was made an offence to require 
or receive rent in excess of that registered under s. 4, that latter 
section was a penal one and, as such, must be construed strictly. 
Accordingly, the court would not imply the qualification 
“furnished ’”’ before the word ‘ premises.’”? There would, 
therefore, be an order of certiorari. 

DEVLIN, J., read a judgment agreeing that the appeal succeeded, 
and Lorp GopparD, C.J., agreed. Order of certiorari. 

APPEARANCES: S. K. de Fervars (T. Richards & Co.); J. P. 
Ashworth (Solicitor, Ministry of Health). 


[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


COURT OF CRIMINAL APPEAL 

CORRECTIVE TRAINING: PREVIOUS CONVICTION 

FOLLOWED BY PROBATION ORDER 
R. v. Stobbart 

Lord Goddard, C.J., Hilbery and Pilcher, JJ. 
2nd October, 1951 

Appeal against sentence. 

The appellant was convicted at Lancaster Assizes on a charge 
of attempted shop-breaking and received a sentence of three 
years’ corrective training. He appealed against the sentence on 
the ground that there were not two previous convictions before 
the court which would justi:y the passing of the sentence imposed. 
He had been convicted on two previous occasions: in March, 
1950, of larceny, when he was fined, and in January, 1951, of 
breaking and entering, when he was placed on probation for two 
years. He committed his present offence during that period. 
The trial judge took the two convictions as being convictions 
which entitled him to pass a sentence of corrective training, and 
the question for decision was whether a conviction which resulted 
in the accused person’s being placed on probation could be one 
of the two sentences which must be in existence before a sentence 
of corrective training could be imposed. By s. 12 (1) of the 
Criminal Justice Act, 1948: ‘‘ A conviction of an offence for 
which an order is made . . . placing the offender on probation 

. shall be deemed not to be a conviction for any purpose 
other than the purposes of the proceedings in which the order is 
made...” Bys. 21 (1): ‘‘ Where a person who is not less than 
twenty-one years of age—(a) is convicted on an indictment of an 
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offence punishable with imprisonment for a term of two years or 
more; and (b) has been convicted on at least two previous 


occasions . . . of offences punishable on indictment with such 
a sentence, ... the court may pass a sentence of corrective 
training...” 


Lorp GopparD, C.J., giving the judgment of the court, said 
that the appellant had been punished only once, by the infliction 
of a fine, and on the second conviction he was placed on probation. 
It seemed clear, having regard to s. 12 of the Act, that the second 
conviction of the appellant, on which he was placed on probation, 


SURVEY OF 


STATUTORY INSTRUMENTS 


Central Advisory Councils for Education Amending Regulations, 
1951. (S.I. 1951 No. 1742.) 

Chesterfield, Bolsover and Clowne Water Board Order, 1951. 
(S.I. 1951 No. 1738.) 

Condensed Milk (Amendment) Order, 1951. (S.I. 1951 No. 1722.) 

Control of Growing Trees (Felling and Selling) (Revocation) 
Order, 1951. (S.I. 1951 No. 1727.) 

Enamelled Hollow-Ware (Maximum Prices) (Amendment No. 2) 
Order, 1951. (S.I. 1951 No. 1745.) 

Exchange Control (Authorised Dealers) (No. 3) Order, 1951. 
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(S.I. 1951 No. 1732.) 

Exchange Control (Payments) (French Franc Area) (No. 2) 
Order, 1951. (S.I. 1951 No. 1729.) 

Exchange Control (Specified Currency) Order, 1951. (S.I. 1951 
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Flax and Hemp Wages Council (Great Britain) Wages Regulation 
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Food Rationing (General Provisions) (Amendment) Order, 1951. 
(S.I. 1951 No. 1702.) 

Forestry (Exceptions from Restriction of Felling) Regulations, 
1951. (S.I. 1951 No. 1725.) 

Forestry (Felling of Trees) Regulations, 1951. (S.I. 1951 
No. 1726.) 

Fruit, Vegetables and Flowers (Returnable Containers) Order, 
1951. (S.I. 1951 No. 1723.) 

General Hollow-Ware (Maximum Prices) Order, 1951 (Amend- 
ment) Order, 1951. (S.I. 1951 No. 1746.) 

Housing (Rate of Interest on Repayment of Agricultural Building 
Grants) (Scotland) Regulations, 1951. (S.I. 1951 No. 1740 
(S.86).) 

Import Duties (Drawback) (No. 24) Order, 1951. (S.I. 1951 
No. 1710.) 

Import Duties (Drawback) (No. 25) Order, 1951. (5.1. 1951. 
No. 1711.) 

Lanarkshire Fire Area Administration Scheme No. 3 Order, 1951. 
(S.I. 1951 No. 1735 (S.85).) 
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could not be taken into account when imposing a sentence under 
s. 21. It was strange that, because a man had been placed on 
probation, he should not be subject to a sentence of corrective 
training, since it would appear to be just the kind of treatment 
by which he might be benefited. In the circumstances the court 
was of opinion that there was no power to impose a sentence of 
corrective training in the present case, and a sentence of two 
years’ imprisonment would therefore be substituted for it. 
APPEARANCES : H. Hague (Registrar, Court of Criminal Appeal). 
(Reported by R. C, Catsurn, Esq., Barrister-at-Law.] 


THE WEEK 


London Traffic (Prescribed Routes) (No. 26) Regulations, 1951. 
(S.I. 1951 No. 1748.) 

Merchant Shipping (Fire Appliances) (Amendment) Rules, 1951. 
(S.I. 1951 No. 1719.) 

Merchant Shipping (Life-Saving Appliances) (Amendment) Rules, 
1951. (S.1. 1951 No. 1718.) 

Metropolitan Water Board (Extension of Operation of Byelaws) 
Order, 1951. (S.I. 1951 No. 1751.) 

Mineral Development Charge Set-Off Regulations, 1951. 

Mineral Development Charge Set-Off (Scotland) Regulations, 
1951. 

National Insurance (Members of the _ Forces) 
Regulations, 1951. (S.I. 1951 No. 1720.) 

North West Wales River Board (Transfer of Powers of the 
Llanfrothen Internal Drainage Board) Order, 1951. (S.I. 1951 
No. 1733.) 

Retention of Cables, Mains and Pipe over and under Highways 
(Northumberland) (No. 2) Order, 1951. (S.I. 1951 No. 1713.) 

Safeguarding of Industries (Exemption) (No. 10) Order, 1951. 
(S.I. 1951 No. 1728.) 

Schools Grant Regulations, 1951. (S.I. 1951 No. 1743.) 

Silk Duties (Drawback) (No. 1) Order, 1951. (SI. 1951 
No. 1712.) 

Standards for School Premises Regulations, 1951. 
No. 1753.) 

Stopping up of Highways (Cheshire) (No. 2) Order, 1951. 
(S.I. 1951 No. 1737.) 

Stopping up of Highways (London) (No. 19) Order, 1951. 
(S.I. 1951 No. 1721.) 

Stopping up of Highways (Warwickshire) (No. 8) Order, 1951. 
(S.I. 1951 No. 1736.) 

Sulphuric Acid (Prices) (Amendment) Order, 1951. 
No. iak7.3 

Utility Quilts (Maximum Prices) (Amendment) Order, 1951. 
(S.I. 1951 No. 1747.) 

Wages Regulation (Licensed Non-Residential Establishment) 
(Amendment) (No. 2) Order, 1951. (S.I. 1951 No. 1707.) 

Wages Regulation (Licensed Non-Residential Establishment) 
(Managers and Club Stewards) (Amendment) Order, 1951. 
(S.I. 1951 No. 1708.) 

Ware Potatoes (No. 2) Order, 1951. 


Amendment 


(S.I. 1951 


(S.I. 1951 


(S.I. 1951 No. 1724.) 


POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered without charge, on the understanding that neither the Proprietors nor the Editor, nor 
any member of the staff, are responsible for the correctness of the replies given or for any steps taken in consequence thereof. All questions must be typewritten (in duplicate), addressed 
to the Editorial Department, 102-103 Fetter Lane, E.C.4, and contain the name and address of the subscriber, and a stamped addressed envelope. 


TENANT OF 
LIABILITY 


Rent’ Restriction—SuB-TENANT BECOMING 
LANDLORD—TERMS OF TENANCY—TRANSFER OF 
FOR RATES AND REPAIRS 

Q. A dwelling-house with a net rateable value of £30 was let 
in 1930 to a golf club which was a limited company for a term of 
three years, and the club held over after the expiry of the 
agreement as an annual tenant. Under the agreement the golf 
club was responsible for paying all rates and doing all repairs. 
The club used the dwelling-house as a dwelling-house for its 
greenkeeper. Last year the landlord gave six months’ notice to 
the club to terminate the tenancy, and later took county court 
proceedings to recover possession on the grounds that (a) the 
greenkeeper was a service occupant of the golf club, and (b) the 
club, being a limited company, could not be protected. However, 
the county court judge held on the evidence that (a) the green- 
keeper was in fact a sub-tenant, and (b) the sub-tenant would 
have the full protection of the Rent Acts. At the hearing the 
golf club consented to judgment in favour of the plaintiff. 
The greenkeeper, as sub-tenant, and also the secretary of the 


golf club, gave evidence that the rent paid by the greenkeeper 
was {1 per week inclusive, and apparently there were no other 
terms of the alleged tenancy of the golf club and the greenkeeper. 
The greenkeeper now maintains that he is only liable to pay the 
landlord as owner of the premises the same rent that he was 
paying to the club, £1 per week inclusive, by reason of s. 15 (3) of 
the 1920 Rent Act. If this is right, it will represent a substantial 
loss to the landlord, the difference in fact being £1 per week 
with the tenant paying rates and doing repairs, as opposed to 
£1 per week with the landlord paying the rates and the tenant 
not being liable for any repairs. If this is so, the only thing that 
the landlord could hope to do would be to increase the rent by 
the amount of the increase of rates that there has been since 
Ist September, 1939, and the present time, which would not 
amount to very much. Such a situation seems unfair to the 
landlord, as obviously the golf club would not have let to the 
greenkeeper on such very much more lenient terms than the club 
was liable for to the landlord had it not been for the employment 
relationship between the club and the greenkeeper. Is it possible 
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for any steps to be taken by the landlord so as to make the 
ereenkeeper liable for the same rent and for rates and repairs in 
the same way that the golf club was liable to the landlord ? 

{. The provision in s. 15 (3) of the Increase of Rent and 
Mortgage Interest (Restrictions) Act, 1920, that upon the 
determination of a mesne tenancy the sub-tenant shall become 
the tenant of the superior landlord upon the same terms and 
conditions as he held of the mesne tenant is expressed to be 

subject to the provisions of this Act,’’ and accordingly the 
general provisions as to the determination of tenancies, 
increases of rent and transfer of burdens would apply. The 
dwelling-house having been let since 1930, the rent payable by 
the golf club under the terms of their agreement would appear to 
be the standard rent (1920 Act, s. 12 (1) (a)).. Section 2 (3) of the 
1920 Act provides that a transfer of burden from tenant to 
landlord shall operate as an increase of rent; and both rates 
Highfield v. Griffin (unreported), 5th December, 1921—‘* Law 
Notes’ Rent Acts, 20th ed., p. 56) and repairs are ‘‘ burdens ”’ 
capable of transfer under this section. In Winchester Court, Ltd. 

Milley {1944 K.B. 734 it was held that where premises had a 
standard rent of £195 per annum on the basis of the tenant’s 
undertaking the repairs, the landlord was entitled to determine 
the tenancy and undertake himself to do the repairs, charging an 
additional rent of £20 in respect thereof. Accordingly, our 
opinion is that the landlord can determine the greenkeeper’s 
tenancy and either require him to pay the rates and under- 
take the repairs or himself undertake liability for rates and 
The fact 
that the golf club was a limited company would not prevent the 


repairs, increasing the rent in respect of these items. 
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application of the provisions of the Rent Acts as to increase of 
rent (Carter v. S.U. Carburetier Co., Lid. [1942] 2 K.B. 288; 
King v. York \1919) W.N. 59). 


RELEASE OF TESTAMENTARY POWERS OI 
APPOINTMENT 


Breaking of Settlement 


Q. According to the terms of a will property is held by trustees 
upon trust to pay the income to A for life without power of 
anticipation, and on her death to pay the income to her husband 
B for his life, and on his death in trust for such children of A as 


A shall by will appoint, but if there shall be no children who 
shall attain any vested interest upon trust 
or purposes and generally in such manner as A shall by will 
appoint,” and in default of appointment in trust for C. A and B 
are still alive, A being forty-five years old, and there are no 
children surviving. A has made a will appointing in favour of 
her husband B. Is it possible for A and B to put an end to the 
trust: (1) with C’s consent, or (2) without C’s consent, or (3) not 
at all ? 

A. Under s. 155 of the Law of Property Act, 1925, A can 
release her power of appointment notwithstanding that it is 
exercisable by will (/te Evered {1910} 2 Ch. 147). The effect of this 
will be to avoid the appointment contained in A’s will and also 
to create a vested remainder in C. This remainder can be 
surrendered by C to A or B (or to A and B jointly) and thi 
respective life interests merged. In this way the trust can be 
brought to an end, but in view of the need for C’s concurrence 
at the second stage it would be desirable to have an a ement 
to execute the various releases and = surrenders before th 
documents themselves are executed. 


‘for such persons 


NOTES AND NEWS 


Honours and Appointments 


Mr. A. L. 
Magistrate. 


STEVENSON has been appointed a Metropolitan 


Mr. HERBERT ATKINSON, Registrar of the York, Harrogate, 
Malton, Ripon, Selby and Tadcaster County Courts, and District 
Registrar in the District Registries of the High Court of Justice 
in York and Harrogate, has been appointed in addition the 
Registrar of Otley County Court. 


Mr. G. S. CHARLESWORTH, Registrar of the Huddersfield, 
Dewsbury and Halifax County Courts, and District Registrar in 
the District Registry of the High Court of Justice in Huddersfield, 
Dewsbury and Halifax, has been appointed in addition the 
Registrar of Keighley and Skipton County Court. 


Mr. R. R. Hires, deputy Town Clerk at Dewsbury since 
February, 1949, has been appointed deputy Town Clerk of Bath, 
where he was assistant solicitor from 1946 to 1949, 


Personal Notes 
Mr. D. O. Griffith, solicitor and clerk to the Denbigh justices 
and assistant clerk to the Is-Aled justices, retired on 
25th September. 


Mr. H. J. Deane, who recently addressed fellow Rotarians 
on his work as Coroner for North Leicestershire, said that he hopes 
to retire shortly, when he has completed fifty years in that office. 
Mr. Deane was appointed coroner in 1901 in succession to his 
father, who had held the position since 1873. 


Miscellaneous 
THE SOLICITORS’ LAW .STATIONERY SOCIETY 
LIMITED 

\n Extraordinary General Meeting of the Society is to be held 
at 102/3 Fetter Lane, E.C.4, at 12 o’clock on the 30th October, 
1951, for the purposes, firstly, of altering the Articles by 
substituting 500 shares for 250 shares as the limit which may be 
held by any one holder ; secondly, of increasing the authorised 
share capital by £50,000; and, thirdly, of increasing the 
remuneration of the Directors from {£3,000 to £4,000 in respect 
ot 1951 and future years 

Shareholders have been informed that, if the imcrease in 
Capital is approved, it is the Directors’ intention to offer the 
additional shares to the Profession by prospectus at an early date 


DEVELOPMENT PLANS 
GLOUCESTERSHIRE DEVELOPMENT PLAN 


The above development plan was on 28th September, 1951, 
submitted to the Minister of Local Government and Planning tor 
approval. It relates to land situate within the administrative 
County of Gloucester and comprises land within the under- 
mentioned districts. A certified copy of the plan as submitted 
for approval has been deposited for public inspection at the offic 
of the County Planning Officer at Upton Lane, Barnwood, 
Gloucester. Certified copies or extracts of the plan so far as it 
relates to the under-mentioned districts have also been deposited 
for public inspection at the places mentioned below : 


Districts above veferved to Places above vefevved to 
Cheltenham Borough Municipal Offices, Cheltenham 
Tewkesbury Borough . The Town Clerk’s Office High 


Street, Tewkesbury. 
Council Offices, “Copt elm 
Charlton Kings, Cheltenham. 

Municipal Offices, Cirencester. 
Council Offices, Kingswood, Bristol. 
26 South View, Staple Hill, Bristol. 
Council Offices, Nailsworth.. 
Council Chambers, Stroud. 
14 Imperial Square, Cheltenham. 
5 Dyer Street, Cirencester. 
Council Offices, Kingshill, Dursley. 
Council Offices, Cinderford. 
3erkeley Chambers, Berkeley St., 
Gloucester. 
63 High Street, Lydney. 
Council Offices, High St., Newent. 
Council Offices, Moreton-in-Marsh. 


Charlton Urban Road, 
District 

Cirencester Urban District . 
Kingswood Urban District 
Mangotsfield Urban District 
Nailsworth Urban District . 
Stroud Urban District 
Cheltenham Rural District 
Cirencester Rural District 
Dursley Rural District 

East Dean Rural District 
Gloucester Rural District 


Kings 


Lydney Rural District 

Newent Rural District 

North Cotswold 
District 

Northleach Rural District 


Rural 


Council Offices, Northleach. 


Sodbury Rural District Council Offices, Chipping Sodbury, 
Bristol. 
Stroud Rural District Council Offices, John St., Stroud. 


Council Offices, Tetbury. 

Council Offices, Thornbury. 

Council Offices, Warmley House, 
Warmley. 

Council Offices, Coleford. 


Tetbury Rural District 
Thornbury Rural District 
Warmley Rural District 


West Dean Rural District 


The copies or extracts of the plan so deposited may be inspected 
from 9 a.m. to 5 p.m. (Saturdays 9 a.m. to 12 noon). Any objet 
tion or representation with reference to the plan may be sent in 
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to the Secretary, Ministry of Local Government and reparation of and approving Draft Contracts)—Professor ] 
\I 13th November, Drafting of Wills—Professor 
1951, and should state the grounds on which it is made. Persons ML. ; 20th November, On Personal Representatives 
making an objection or representation may register their names oo merville, B.A L..; 27th November, On Personal 
and addresses with the Clerk of the County Council, Shire Hall, fepresentat s—Mr. J. J. Somerville, B.A., B.L. ; 4th December 
Gloucester, and will then be entitled to receive notice of the , al Representative Mr. J. J. Somerville, B.A., B.L 


I 
eventual approval of the plan. 


writil g 


Planning, Whitehall, London, S.W.1, before 30th November, im LL.M 


Elements of eal Property—Mr. B. B. Benas, 

; ' 15th January, Husband and Wife—Mr. A. C 

City OF EXETER DEVELOPMENT PLAN Villiar LL.B.: 22nd January, Coroners’ Courts—Mr 

29th January, Solicitors’ Book-keeping and 

5th February, National Health and 

€ Company Law and Practice 

of the City of Exeter. , ALM. ; th February, Partnerships—Mr 
A certified copy of the plan as submitted for approval may be : LLM.; 2 ‘bruary, Landlord and Tenant 

inspected at the City Planning Office, 18 Southernhay West including Rent Restrictions Mr. G. Newman; 4th March, 

I:xeter, from 10 a.m. to 12 noon and 3 p.m. to 5 p.m. (Saturdays Mr. D. B. McNeill, B.C.L., MLA 

10 a.m. to 12 noon). Any objection or representation with rh ectures will be delivered at the Law Library, Tower 

reference to the plan may be sent it the Secretary, lin tel treet, Liverpool, commencing at 5.30 p.m. 

Ministry of Local Government and Planning, Caxton, Tothill urther particulars may be obtained from Mr. J. Hughes, Hon. 

Street, London, S.W.1, before 30th November, 1951, and should Secretary aw Library : 

state the grounds on which it is made. Persons making an 

objection or representation may register their names and addresses een 

with the Danes City Council by notice in writing to the Town , [TORS' BENEVOLENT ASSOCIATION 

Clerk, 10 Southernhay West, Exeter, and will then be entitled the monthl 

to receive notice of the eventual approval of the plan. Forms rd ctob 

for this purpose may be obtained from the Town Clerk or City nbers!l 

Planning Officer at the above addresses. 


The above development plan was on 27th September, 1951, 
submitted to the Minister of Local Government and Planning for ul Noonan ; 
It relates to land situate within the City and County I : 


approval. ii 


1 writing to 


meeting of the Board of Directors held on 
1951, sixty-five solicitors were admitted to 
the association, bringing the total membership 


t,646 16s. was distributed in relief to forty-five 

135 of this sum was in respect of special grants for 
clothing, ete. 

solicitor, of Deptford ' 5 O41 (452: iaries include an elderly solicitor who, for the past 

rtv years, has been unable to earn his own living owing to a serious 

left him a cripple Phe association has been able 


Wills and Bequests 


} 


Benwe I] 


Dawson, retired solicitor armal ‘ *, tert o ease the burden on the wife of maintaining the home by making 
which total to date 41,660 

lications for relief, from dependants of members ot 

tion and of non-members, continue to come in and 

Mr. G. M. G. Mitchell, formerly deputy coroner for Shrew Hlort is being made by the President of The Law Society, 

13.214 (11.743 net) rectors and members of the association to enlist the support 

f th licitors who have not yet joined their own professional 


3. S. Miller, formerly | of the Peace 


$17,559 (417,393 net 


Mr S. Qelethorpe. soli : of ter. lef 
Mr. Jj. glethorpe, paarey evolent association The minimum annual subscription 
92 OAT +) 
123,947 net) IS J ‘ ife membership subscription is 410 10s 
Mr. J. T. Spencer, solicitor, of Cheste Oo far as r { r information please write to the Secretary at 12 
K.C.4 


412,399 


present can be ascertained,”’ Fleet Street, London 





OBI I UARY CASES REPORTED IN VOL. 95 
Mr. A. H. DOLMAN 15th September to 13th October, 1951 


iterim Index (to 30th June 
t be 


Mr. Arthur Henry Dolman, solicitor, of Bristol, Newport 


and Cardiff, has died at the age of 82 He was admitt 


1893, and had played both rugby an 1 cricket for Devon 


Mr. C. E. HOLDNALL 


Mr. Charles Ernest Holdnall, solicitor, of Grantham, died on 
3rd October, aged 72 He was admitted in 190s 
Mr. G. H. STEPHENS 
Gilbert Henry Stephens, solicitor, of Iexeter, died recently, 
. Admitted in 1906, he was Under-Sheriff of Exeter in 
1942-43, and had been actively identified with religious and 
philanthropic work in the city for more than fifty years 


Mr. W. H. THORNE 


Mr. William Huxtable Thorne, solicitor, of Helston, di 
admitted in 1903, 


WW 


13th September, aged 69. He was 
became a High Court judge in Malaya, returning 
in 1934. Last year he became presid 


and was also for some time Deputy C 





Cornwall. 


— “THE SOLICITORS’ JOURNAL” 
SOCIETIES kdit ublishing and Advertising Offices : 102-103 Fetter Lane, 


LIVERPOOL LAW CLERKS’ SOCII 5 


ry London, 4. Telephone: Chancery 6555. 

123 ut ption: Inland £3 15s., Overseas {£4 5s. (payable 
1951-32 - yearly, half-yearly or quarterly in advance). 

16th October, Law and Procedure under Industrial Injurik Ad 
Act—Mr. E. E. Edwards, M.A., LL.B. ; 23rd October, ‘* Running Contribu are cordially invited and should be accompanied by 
Down’ and Accident Cases (Preparation of Cases to Counsel the name and address of the author (not necessarily for publication). 
Mr. H. L. Barker, LL.B. ; 30th October, Court ot Passage The Copyright of all articles appearing in THE SoLiciroRs’ JOURNAL 
Practice—Mr. R. Elliott ; 6th November, Vendor and Purchaser _ is reserved. 


Phe following syHabus of lectures is announced for the session 


1 


must be received first post Wednesday. 














